
 
 
February 7, 2013 

 
 
Dear Brother Priest, 
 

On February 1, the Administration issued a new Notice of Proposed Rule Making 
(NPRM) related to the HHS mandate. The NPRM proposes to amend the regulations announced 
almost a year ago that require employers, including Catholic institutions, to provide coverage in 
their health plans for all forms of contraception, including abortion-inducing drugs and 
sterilization procedures.  
 

From an initial review, the proposal does not remedy the fundamental problem with the 
mandate. Many Catholic schools, hospitals, charities, employers, and individuals will still be 
subjected to government regulations demanding that they be involved, in one fashion or another, 
in practices that are contrary to faith, conscience, human dignity, and the common good. More 
substantive progress must be made to address the serious concerns that remain. 
 

Although we have been able to make some initial determinations about the proposed new 
rule, its complexity and the lack of detail regarding some significant matters make it necessary 
for us to study it further. Before we assess where we are in this process and where we go from 
here, though, it is important to reflect on what has occurred to date.  
 

The Affordable Care Act, passed in March 2010, requires all employer health plans to 
provide free coverage for contraception, abortion-inducing drugs and sterilization. As is 
generally the case with laws that may burden religious exercise, the mandate included an 
exemption for religious organizations. However, the mandate’s exemption was the narrowest 
ever adopted in federal law, and essentially applied only to churches. It did not exempt any 
religious organization that serves the general public. Catholic hospitals, schools and social 
service ministries, which serve all people, did not qualify as “religious enough” for an exemption 
from the mandate.  
 

Last May, in order to protect our fundamental freedom of religious liberty, the 
Archdiocese of Washington and several of its affiliates went to court to challenge this 
unconstitutional redefinition of religious ministry. Along with our lawsuit, 43 other lawsuits 
were filed in federal courts around the country. They involve not only Catholic organizations, but 
also non-Catholic institutions, for-profit businesses and individuals. Several suits brought by 
religious organizations, against whom the mandate will not be enforced until August 1, 2013, 
have been dismissed on procedural grounds by courts that have chosen to rely on the 
government’s promise that it will address our concerns before then. However, most suits brought 
by for-profit companies and secular organizations, for whom the mandate is already in effect, 
have successfully obtained injunctions blocking the mandate.  
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Now the government has proposed a new rule. So where are we now? While the new 
proposed rule would eliminate the first three parts of the objectionable four-part test to qualify as 
a “religious employer” exempt from the mandate, the scope of the new rule remains exceedingly 
narrow, essentially limiting the exemption to churches. In announcing the new rule, the 
government specifically stated that it does not intend to broaden the exemption for religious 
employers.  
 

The exemption still distinguishes between houses of worship and their ministries of 
service, continuing to reflect a misguided understanding of religious freedom that is limited to 
the freedom of worship. Catholic ministries, including many schools, hospitals, and charities, 
still do not qualify under the definition of religious employer in the new rule. Instead, these 
ministries would be designated as “accommodated” employers and would be required to be 
covered by a separate insurance policy that provides the objectionable coverage. Employees of 
these entities could not decline this separate coverage for themselves or their dependent minors.  
 

It is unclear how these separate policies would be funded if not by the premiums paid by 
objecting employers or employees, nor is it clear how objecting employers would not be 
facilitating the provision of objectionable coverage to their employees. In addition, the new rule 
would seem to eliminate the ability of exempt employers to include their affiliated institutions in 
their exempt self-insured plans, as the Archdiocese of Washington currently does. 
 

Finally, the proposal fails to address the bishops’ concern that the original mandate 
language included no conscience protection at all for individuals seeking to live in accordance 
with their faith. Private employers who provide insurance for their employees, health insurance 
underwriters, and beneficiaries paying individual premiums would continue to be denied their 
right to make decisions that reflect their religious beliefs. 
 

The Archdiocese of Washington and its ministries will, once again, make our concerns 
known to the government during the official comment period, which ends April 8, 2013. In 
addition, my brother bishops and I, led by the president of our Conference, Cardinal Timothy 
Dolan, will continue to try to work with the Administration to address our concerns regarding the 
protection of our fundamental rights.  
 

In the meantime, please pray for a successful resolution to this matter as we continue to 
pursue all avenues available to us to exercise our right to practice our faith in service to our 
fellow man and the common good.  
 

With all good wishes, I remain 
 

Faithfully in Christ, 

     
Archbishop of Washington 

 
 

 
 


